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:: IN THE COURT OF THE SESSIONS JUDGE::::::::::::::::NALBARI :: 

Crl Appeal No. 22/2016 

        

From the judgment and order dated 12/08/2016 passed by learned Sub-Divisional 

Judicial Magistrate, Nalbari in GR Case No.1213/13                 u/s-447/323/34 IPC.  

 

                        Present   :  Mrs. S. Begum 
                                              Sessions Judge,  
                                              Nalbari. 
                

             1.Sri Sambhu Nath Sarma. 
                         S/O-Late Padma Nath Sarma. 
                      2.Sri Paban Sarma. 
                         S/O-Sri Sambhu Nath Sarma. 
                         Both are inhabitant of  
                         Vill- Barkuriha. 
                         P.S- Nalbari. 
                         Dist- Nalbari..……………………...Appellant/Accused. 
 
                                - VS - 

                          State of Assam. …………….….. Respondent. 

 

This appeal petition having been finally heard on 29/11/2018 in presence of  

 

               Advocate for the  appellants  :   Mr. G. Rahman. 

               Advocate  for the respondents:  Mr. D. Barman, P.P   

                Date of hearing            :  29/11/2018.  

      Date of Judgment        :   29/11/2018. 

 

 J U D G M E N T 

 

 The instant appeal has been preferred by Sambhunath Sarma and Ors u/s-

374(3),380,382 CrPC for setting aside the judgment and order passed by learned 

SDJM(S), Nalbari on 12/08/16 in connection with G.R Case No.1213/13 whereby the 

learned SDJM(S),Nalbari convicted accused Paban Sarma and Sambhunath Sarma 

u/s-447/323/34 IPC and sentenced them to undergo R/I for a period of 3 months 

and to pay a fine of Rs.1,000/- each for the offence u/s-323 IPC, I/d to undergo 

imprisonment for a period of one month. The accused persons are also sentenced 
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to pay a fine of Rs.500/- each for committing offence u/s-447 IPC, I/d to undergo 

imprisonment for a period of 10 days.   

 

2.  The factual matrix of the case as narrated in the ejahar lodged by one Sri 

Dipak is that on 15/8/13 at about 4 pm the accused Paban Sharma broke the 

bamboo fencing to the eastern side of his house and while he inquired him why he 

broke the fencing then accused Sambhu Nath Sharma assaulted him by a bamboo 

and Paban Sharma strangulated him. While the aged mother of the informant 

resisted the accused persons, the accused persons pushed his mother to the 

ground as the result of which she sustained  serious injury on her hip.  

 

3. On the strength of the ejahar Nalbari PS Case No.663/13 u/s-

447/323/325/34 IPC has been registered and police force set into motion on receipt 

of the ejahar. After completion of the investigation police submitted charge-sheet 

against the accused persons, namely, Sambhunath Sarma and Paban Sarma u/s-

447/323/34 IPC.  

 

4. While the accused entered into their appearance before the learned trial 

court, the learned trial court explained the particulars of the offence under the 

above sections to the accused persons and the accused persons pleaded not guilty 

and claimed to be tried.    

 

4. The learned trial court after recording the evidence of the prosecution 

witnesses and after hearing argument put forwarded by both the sides convicted 

and sentenced the accused as discussed above.   

 

5. On being aggrieved with the judgment and and order passed by learned trial 

court present appeal has been preferred by the convicted accused. The judgment is 

mainly challenged on the ground that the learned trial court without considering the 

evidence on record in its proper perspective came to an erroneous finding and 

convicted the accused which is liable to be set aside.   

6. The appellant side argument is based on the ground taken in the appeal 

memo.  
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7. Per contra learned Public Prosecutor strenuously argued in support of the 

judgment of conviction passed by learned trial court and submitted that the 

impugned judgment does not require any interference from this appellate court.  

 

8. On the backdrop of the above argument to arrive at a just decision let me 

scrutinize and appreciate the testimonies of the prosecution witnesses. 

 

9. First of all let me discuss the evidence of PW-1 Dipak Sharma who is the 

informant cum one of the injured. He disclosed that on 15/8/13 while he returned 

back from his work at about 3/4 pm, he noticing the bamboo fencing of their hay 

stack broken inquired the accused why they had broken the fencing. Then quarrel 

started between him and the accused. Thereafter accused Sambhu Nath Sharma 

assaulted him with a bamboo. Then Paban Sharma strangulated him and he cried 

for help and his mother Sashi Devi came to the place of occurrence. On seeing his 

mother, Sambhu Nath Sharma pushed her and she fell down on the ground where 

she was lying for a long time and he struggled to take her inside. He was busy with 

his mother's treatment and so he lodged the ejahar after two days of the 

occurrence which he exhibited as Ext-1 and his signature as Ext-1(1). He took 

treatment at Hospital and his mother was brought to Nalbari and then to GMCH for 

treatment.  

 In his cross-examination he denied all the suggestions put to him by the 

learned defence counsel.  

 

10. PW-2 Sashi Devi, the mother of the PW-1 supporting the evidence of PW-1 

disclosed that accused Sambhu Nath Sharma broke the bamboo fencing near the 

hay stack and assaulted her son with a bamboo on his back and Paban strangulated 

her son. According to her, Sambhu pushed her to the ground and she received 

injuries. She stated to have received treatment at Nalbari and GMCH Guwahati. 

Defence put suggestions to the PW-2 all of which were denied by the PW-2. 

11. PW-3 Arati Devi deposed to have seen a quarrel between the accused 

persons and Dipak Sharma on her way to bring cows from the field.  
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12. PW-4 Dr. Trailokya Haloi stated that on 16/08/13 at about 12-45 pm he 

examined Dipak Sharma (38 years) at SMK Civil Hospsital and found the following 

injuries : 

(I) Abrasion of size 2 cm x 3 cm over left side of chest below clavicle, 

margins irregular, reddish in colour. 

(II) Mild diffused tenderness present over back of neck.  

  The Doctor opined that the injuries are simple and caused by blunt 

object. He exhibited the report as Ext-2 and his signature as Ext-2(1). 

 

13. PW-5 Harideep Das is the I/O who investigated the case and submitted the 

charge-sheet. He identified the charge-sheet as Ext-3 and the signature as Ext-

3(1).  

 

14. The evidence of PW-1 Dipak Sarma who is the informant shows how he was 

assaulted by accused Sambhu Nath Sharma on the date of occurrence  by means of 

a bamboo while he inquired the accused person why they had broken the fencing 

of their hay stack. According to him  accused Paban also strangulated him. PW-2 

Sashi Devi who is the mother of the informant also fully corroborated his evidence 

in this regard. His evidence regarding sustaining injury by him is corroborated by 

the medical evidence. 

 

15. PW-2 also deposed that she was also pushed by accused Sambhu Nath to 

the ground as the result of which she sustained fracture injury at her waist.  The 

informant PW-1 also fully corroborated her testimony regarding sustaining injury by 

his mother. Defence could not elicit anything to discredit their evidence. Nothing is 

found why these witnesses would falsely depose against the accused. However the 

prosecution failed to exhibit the medical documents of Sashi Devi and also failed to 

examined the Doctor. However the cogent and reliable evidence of the PW-2and 

PW-1 relating to injury sustained by PW-2 can not be thrown away due to absence 

of medical evidence.  

 

16. The ejahar also corroborated the testimony of the informant. There is no 

discrepancy between the testimony of informant and his mother. No contradiction is 
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also found with their earlier statement before the I/O. Defence could  not shake the 

credibility of these two witnesses.  

 

17. The law is well settled that conviction can be recorded on the basis of 

evidence of injured or interested witness if his evidence is cogent and reliable. 

However careful scrutiny is required prior to accepting such evidence.  

 

18. By a catena of decision the Hon'ble Apex Court and the Hon'ble High Courts 

have held that conviction can be sustained on the basis of testimonies of related 

and interested witnesses but court should be careful while accepting the evidence 

of such witnesses. The Apex court has held that if the testimony of the related or 

interested witnesses are cogent and reliable then there is no bar in convicting the 

accused on the basis of such evidence. 

 

19. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, reported 

in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in para No.16 as 

follows: 

 “It is a settled position of law that the evidence of a witness cannot be 

discarded merely on the ground that he is a related witness, if otherwise his 

testimony is found to be credible. As because the witness is a related witness, it 

does not mean that his testimony is to be rejected in totality. The Court, however, 

is to be more careful in the matter of scrutiny of the evidence of the related and 

interested witness and if on scrutiny, such witness is found to be trustworthy, the 

same cannot be discarded merely on the ground that the witness is a related or 

interested witness.” 

20. In the instant case after careful scrutiny of evidence of the informant and 

the injured I am inclined to accept their testimony as they are found to be cogent 

and reliable witness.  

21. It is established by the prosecution that the accused persons in furtherance 

of their common intention on 15/08/13 at about 4 pm committed criminal 

trespassed into the land of the informant and caused simple hurt to Dipak Sharma 

and Sashi Devi by blunt weapon.  The learned trial court has rightly convicted the 

accused person u/s-447/323 IPC. I find nothing to interfere with the conviction 

recorded by the learned trial court.   
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22. However coming to the sentence portion of the judgment I feel that 

imposition of fine will be appropriate to deter the accused from committing such 

type of crime in future. It appears that this is their first crime and imposing a 

sentence of fine will prevent them from committing such type of crime in future.  

23. Accordingly setting aside the sentence of imprisonment I hereby sentence 

each of the accused persons to pay fine of Rs.1500/- for each of the offence u/s-

323/34 IPC and 447/34 IPC I/d S/I for one month for each of the offence.  

24. The fine if realized be paid to the injured persons.  

25. The appeal is partly allowed by modifying the sentence.  

  

26. Appellant is directed to pay the fine amount within two months. 

 

 Return back the C/R to the trial court with a copy of judgment passed by 

this court. 

    

 Given under my hand and the seal of this court on this the 29th day of 

November/2018. 

 

Dictated and corrected by me                                         Sessions Judge, 
                                                                                               Nalbari.     
     

   Sessions Judge, 
           Nalbari. 
   

 D. Roy 


